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Probation and
Altexrnatives to
[ncarceration

e OBJECTIVES

a To be able to define probation, community e To understand the origins of intensive probation as
corrections, and alternatives to incarceration. well as its complexity.

e To learn to explain the goals of probation and its o To grasp the tension between law enforcement and
role in the criminal justice system. rehabilitative approaches to probation and what
leeway probation officers have to combine them.
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<« The importance
and complexity of
probation work is
underestimated and
under-acknowledged.

U.S. Department of Corrections,
http://www.bop.gov/inmates/
custody_and_care/reentry.jsp

Probation has been an integral part of U.S. corrections for over a century. Today, probation is
the most utilized correctional option, with more individuals on probation inthe.community
than in prison, in jail, and on parole, combined. Probation and alternativés to'detention are
meant to satisfy the purpose of the public and the government in prosecuting.erime in a way
that avoids the harsh, costly, and in many ways counterproductive option of incarceration.

Although views of the usefulness of probation have evolved over the years, the basic pur-
poses remain the same: to sanction lawbreakers through restrictions placed on their free-
doms, to protect public safety by supervising probationers and responding to their violations
or new offenses, and to help the probationer avoid more illegal activity through treatment,
education, and other services.

The question of whether probation “worksisrelated to these purposes and several other
issues. To measure the effectiveness of pfobation as a means of crime control, one can
track recidivism rates and crime rates. Then there is the issue of whether probation satis-
fies the public’s need for accountability on the part of the offender and whether the conse-
quence is appropriate to the offense, Public opinion and political agendas both influence
and are influenced by how justiceiis carried out. The public has its ideas about what is
fitting punishment. Politicians often exploit and inflame the public sentiment for political
purposes. At present, probation tends to be viewed as a lenient outcome, and the public
at times questions whether the system is meeting its mandate. At the same time, people
generally understand that not all offenders can or should be put behind bars. It currently
appears that a large portion of the public currently supports probation, especially for
low-level cases.

With the right practices and resources, probation can, in fact, fulfill the public’s desire
for a punitive response to crime and protect public safety. The recent trend toward

e To gain a sense of what probation officers do to 0 To be able to discuss different alternatives to
investigate and supervise their clients. incarceration and how effective they might be in
increasing public safety.

e To understand the interactions between the court,

the probation officer, and the probationer.
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Evidence-based
practice: Practices that
have been proven to be
effective through rigorous
and quantitative analysis.

Conditions of
probation: The terms
or requirements that

an offender must meet
to maintain his or her
probation status and
avoid incarceration.
Conditions typically
require the offender to
keep in contactvitha
probation officer, maintain
employment, avoid
criminal behavior, and
participate in any court-
ordered programming.

Adjudication: A court’s
decision regarding the
guiltorinnocence of a
defendant.
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“evidence-based practice” (EBP—practices that have been rigorously evaluated and
found effective) has helped departments implement strategies that have the greatest
potential for positive impact. Through EBP research, progressive ideas that have long
been met with skepticism are now being validated and are becoming more accepted.
The effectiveness of probation is connected to adequate funding, training, imple-
mentation of policies, and caseload size. Underfunded probation departments often
demand that officers handle caseloads in the hundreds. These case burdens, among
other factors, impact the quality of supervision that the probation officer (PO) is able
to deliver.

What Is Probation?

The justice system encompasses a range of sanctions for criminal behavior, with degrees of
severity and control. Prison and jail emphasize isolation, incapacitation, and punishment.
Probation in its most progressive form emphasizes community involvement; rehabilita-
tion, and a proportional response to crime. Depending on the sevetity of the offense and
the risk the defendant poses to public safety, probation can be supplemented with tools and
programs, referred to as alternatives to incarceration. These alternatives, such as electronic
monitoring or specialized courts, can address the individual’s risk factors.

Probation and alternatives to incarceration are forms of community supervision. They
allow the defendant to maintain ties to family, community, and employment while being
under correctional supervision. Community ‘supervision restricts a defendant’s liberties
and monitors his or her activities. The courtmay.determine that the probationer must
fulfill additional conditions of probation, such-as attending community-based treatment or
other programs focused on the individual’sineeds and circumstances that contributed to
the offense. These programs may include:mental health counseling, substance abuse treat-
ment, occupational training, or family therapy. The court may also put restrictions on the
offender to protect public safety and to reduce the chances of recidivism, such as prohibit-
ing the client from visiting certain neighborhoods or associating with known criminals or
victims of the individual’s crimes.

The threat of incarceration underpins this arrangement. A sentence of probation usually
includes the suspension of a custody sentence. As part of monitoring behavior under pro-
bation superyisionythe PO has regular contacts with the client, in the office and in the
field. The officer/visits the probationer’s home and workplace, and speaks with family,
friends; coworkers, and service providers. Should the probationer violate the court’s con-
ditions, he or she is subject to a probation revocation and custody.

A judge may impose a sentence of probation before or after the judgment of guilt or inno-
cence in court, which is called adjudication. Sentencing a person to probation before trial
is less common and allows the defendant awaiting trial to avoid a record of conviction.
The defendant is released pending trial; however, if he or she fails to meet the conditions
of release, he or she may be remanded to detention in jail until trial. Most commonly, the
judge sentences a defendant after conviction.

Who Is on Probation?

At the end of 2012, there were almost 4 million American men and women on probation—1
out of every 61 adults in the United States. The average length of stay on probation in 2012
was 23 months.!



Historically, probation was reserved mainly
for very low-level offenses—infractions
and misdemeanors—but since the 1980s,
the percentage of probationers with fel-
ony convictions, including those with seri-
ous crime histories, has risen.?

After rising every year since 1980—the
year that the federal Bureau of Justice
Statistics (BJS) began collecting these
data—the total U.S. probation population
started a decline in 2008, which continued
through 2012. In that year, the total was
just under 4 million (3,942,800)—about
equal to 2001 levels (3,934,713). The pro-
bation rate (per 100,000 U.S. adult resi-
dents) also declined in this period, from
1,878 in 2007 to 1,633 in 2012.

Between 2011 and 2012, 31 states,
the District of Columbia, and the fed-
eral system each reported a decline in
probationers, while 19 states reported
increases. Thus, despite a national
decline, some states were moving in the
opposite direction. It is often a few states
that account for most of these changes.
For instance, most of the recent decline
in the national probation population
was accounted for by just a handful of
states, including California, Flofida,
Georgia, Michigan, New York; Notth
Carolina, and Texas.?In several states
that reported lower probation.counts,
state budgetary issues led lawmakers
to intentionally redtuice the number of
low-level, nonviolentselients on their
probation rolesiThese changes high-
light several characteristics of proba-
tion in the'2 Ist.century. The very nature
of probation‘has changed, as resources
areaasually'insufficient to serve the low-
level cases for which probation was
originally designed. Probation rates are
lower in part due to lower crime rates,
increased use of pretrial diversion pro-
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Figure 5.1 pronationers by Gender, 2012

24%
Female

Source: Maruschak and Bonczar 2013.

Figure 5.2

Probationers by Race and Ethnicity, 2012

30%

African
American

13%
Hispanic

1% American
indian/Alaska Native

API

Figures 5.1 and 5.2 show that three quarters of those on probation in 2012 were

male, and just under half were White (55%). Source: Maruschak and Bonczar 2013.
Note: AP = Asia-Pacific Islander.

Early release:

grams, shorter terms of probation (although the national average has remained consis- Release from custody

tent throughout this period of decline), and an easing of tough-on-crime attitudes. or supervision prior to
completion of original

Efforts to decrease the number of people under state correctional supervision, including sentence, often due

early release programs, have generally not resulted in a related rise in crime rates, suggest- to good behavior

ing that a careful reduction in the use of incarceration can protect public safety.* The effec- or to relieve facility

tiveness of probation is discussed later in this chapter. overcrowding.
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Figure 5.3 Probationers by Offense Level,

2012

45%
Misdemeanor

2% Other J
infractions

Source: Maruschak and Bonczar 2013.

Figure 5.4 Probationers by Most Serious

Offense, 2012

28%
Property

17%
Public Order

Figures 5.3@nd 5.4 show that probation cases in 2012 were of all types,
with almost onefifth violent, and just over half felonies. Source: Maruschak and

Bonczar 2013.

Judicial reprieve: An

A Brief History
of Probation

Many of the elements of today’s probation stem
from its 19th-century roots. In the Western
world, its roots go back centuries, perhaps to
England of the 1200s, when lawbreakers might
have received the “benefit of clergy” by recit-
ing a psalm in front of a judge. This was oftén
little more than a way for the educated and con-
nected (to the church, in particular) to avoid
the plight of commoners. Still, the practiceicon-
tinued into the 1800s. A practice calledjudicial
reprieve—popular in England and then in the
United States of the 1800s—was'a more formal-
ized process by which judges could use their dis-
cretion to suspend incarceration or not impose
it at all, as long as the offender continued to toe
the line. The U.S. Supreme Court eventually
decided that judicial reprieve inappropriately
took the power to respond to crime away from
the legislative.and executive branches, mainly
because there were no requirements for judges
to_set an end point to the probation period.

Some/judges continued to look for ways they
could use their discretion to mitigate punishments
they felt to be unduly harsh. Releasing offenders
on recognizance was one such method developed
in the 1800s. Similar to today’s practice of releas-
ing those accused of crimes on bail until their
court date, recognizance is also the basic concept
underlying today’s probation. It allowed judges to
release convicted persons if they promised to meet
some condition, such as commit no more crimes
or pay a debt. Usually this included a payment—a
precursor to today’s bail—to the court that would
be returned only if the individuals held up their
end of the bargain. If they did not, they forfeited
the money and typically went to jail. Thus, by the
mid-1800s, there was precedent for the court to
use discretion in administering the penal code and
to maintain jurisdiction over persons released to
the community.

In 1841, a cobbler named John Augustus con-
vinced a Boston court to put a man charged

with public drunkenness in his charge instead of in jail. He promised the court he would

early form of probation help the offender stay straight or else the court could reinstate the sentence. Over the
where, at the discretion next 18 years, Augustus helped hundreds of would-be inmates and established the
of ajudge, lawbreakers underpinnings of modern probation. Augustus not only gave probation its name (from
could avoid time behind the Latin probatio for testing or showing to be fit or worthy), but his philosophy and
bars if they avoided the methods he developed still guide the practice of probation today. Still an integral

further criminal behavior. part of the modern job, Augustus’s methods included building rapport with his clients,
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connecting with their families and commu-
nities, and identifying and providing assis-
tance for individual needs. In screening his
clients, Augustus felt it important to get to
know the individual and the circumstances
that precipitated the offense; he established
what is now called the presentence investi-
gation. His approaches to case supervision
and revocation are also the roots for today’s
practices. Thirty years after Augustus, juve-
nile probation was formally established in
Massachusetts, and in 1901, adult probation
was established in New York. Although the
U.S. Supreme Court ruled in 1916 that courts
did not necessarily have the authority to
impose probation, the practice continued to
spread as state legislators enacted laws to the
same effect. By 1956, probation was legally
established in all U.S. states and the federal
government.’

Two Key
Perspectives
on Probation

Early in the process of institutionalizing

probation, two perspectives on its purpose

and administration arose that probation.departments still try to balance. The Augustus-
inspired social worker approach emphasizes the needs of the offender and support and
rehabilitative services. The law enforcement perspective emphasizes surveillance, the
enforcement of rules and e¢onditions of probation, and detecting and responding to viola-
tions by intensifying sanctions or revoking probation.

In the 1960s and 1970s, approaches to community supervision were primarily guided by
the theories of rehabilitation and reintegration. This view assumes that personal issues and
circumstances that led to criminal behavior can be “fixed” or ameliorated, and that law-
breakers.can be guided toward a prosocial lifestyle. However, behind bars, prisoners do
not face the real-life circumstances and challenges in the community that influence their
inappropriate behavior. The reintegrative theory of corrections takes the rehabilitative
pérspective to the next step. Rehabilitation tends to work best in the client’s home commu-
nityzwhere new relationships with service providers and newly positive relationships with
other community members can help the probationer stay on track. In the best case, the
probationer is reintegrated as a healthier and more productive member of the community,
and the community itself is renewed and strengthened.

By the 1980s, and increasingly in the 1990s, probation in the United States began to move
toward a law enforcement perspective. For reasons that are still being debated by histori-
ans and crime experts, there was an upswing in violent crime between 1960 and the mid
1990s. Additionally, social movements, such as civil rights, seemed to threaten the estab-
lished social and political order. Advocates for a harsher criminal justice system used these
changes to incite and exploit public unease and push for harsher sentencing and punish-
ment. The public began to demand that corrections, including probation, change its course

A John Augustus is
considered the father of
probation.

AFE, http.//www.mass.gov/
courts/docs/probation/fact-
sheet.pdf

Prosocial: Actions
and behaviors that are
beneficial to the larger
society.



Caseload: The total
body of client cases
under a probation or
parole officer’s care.
Also, a probation or
parole specialty, such as
intensive supervision or
domestic violence.
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away from rehabilitation. This tough-on-crime movement resulted in a rapid rise in incar-
ceration rates, serious facility overcrowding, and ballooning corrections costs.

The law enforcement perspective is still prevalent today. The primary purpose of proba-
tion is most often to mete out punishment (retribution) and safeguard public safety—that
is, to reduce crime during the offender’s sentence (incapacitation) and deter future crime.
Nevertheless, rehabilitative services can be part of the state’s effort to reach these ends,
and Augustus’s caseworker perspective is still an important part of community correc-
tions. In fact, the dominance of the law enforcement perspective may well be giving way
once again to rehabilitative objectives as EBP demonstrates the benefits of engagement
and empathy, backed by certain and swift sanctions that are more finely graduated and
that keep the probationer in the community.

Probation Administration

Probation is administered at various levels of government—at the statejcounty, or city
level, or a combination of state and local. Administrative responsibilities-are usually han-
dled by state departments of corrections, but the courts and the éxecutive branch may also
play a role. There are more than 2,000 probation agencies in the United States. Probation
philosophy and approaches are partially shaped by the values and demands of the local
public and political leaders. The local agencies that translate the philosophy into poli-
cies and procedures are the courts, the probation department, the police department, ser-
vice providers, and other local groups. The individuals who function in these entities are
judges and court administrators, prosecutors and defense attorneys, probation officers
and supervisors (and, in some jurisdictions, pretrial services officers), police officers and
brass, and front-line service professionals, ameng others. Supervision decisions fall mostly
to judges, probation officers, and their supervisors.

The Role of Probation Officers

The role of probation'officers (POs) is broadly divided into two areas—investigation and
supervision. Although the’supervision function is the one most commonly associated with
probation officers, investigation takes a large percentage of an officer’s time. Especially in
larger agencies, officers may specialize in one area or the other. In larger systems, includ-
ing the federalsprobation system, “pretrial services officers” investigate and supervise
defendants awaiting trial, and “probation officers” investigate and supervise individuals
after conyiction. Pretrial services may be its own department, distinct from regular proba-
tion. Within these roles, officers may specialize in certain groups, such as gang members,
domestic violence cases, or sex offenders.

Probation agencies vary a great deal in how they manage probation officers. Their recruit-
ment strategies, the type and amount of training officers receive, the size of caseloads, the
level of officer autonomy, the institutional support officers receive, and many other factors
vary from one agency to another.

Probation agencies also differ in their approach to supervision, depending on whether
their perspective leans toward the rehabilitative approach or punitive law enforcement.
In reality, probation officers serve both these functions. But an officer’s personal opinion
about the appropriate balance between the two roles can have a marked impact on how
he or she approaches the work. A department’s leaders also exert a great deal of influence
over the culture of the organization and the values it expresses. One way that departments
are focusing on reducing recidivism is to consciously alter their recruiting and hiring prac-
tices and select candidates who are more likely to succeed using a rehabilitative approach.
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Depending on the jurisdiction, the PO will have the support of aanamber of other profes-
sionals including supervisors and administrators; reptesentatives of other governmental
agencies such as the court, police, public health, and child protective services; and service
and programming providers in the community. This,support may be more or less formal-
ized. For instance, some jurisdictions assemble teams'of professionals from a variety of
governmental and nongovernmental groupssthat.formally meet to discuss and make rec-
ommendations about a particular probationer. Some jurisdictions may allow or require
members of the probationer’s family and community to be included. Other jurisdictions
have similar teams but only on an informal or as-needed basis, and still others collaborate
infrequently with other agencies and,stakeholders. In all of these variations, the probation
officer plays a central role.

Today’s probation departments often use risk assessment instruments and case manage-
ment systems. These cam assist’probation officers in making sentencing recommendations,
deciding on what approach or tactics will work best with each probationer, and tracking
a probationer’s progress in meeting conditions. These tools can also assist with balancing
workload, ensuring-quality, collecting system statistics, using resources efficiently, iden-
tifying gaps in services, and managing staffing and training. Well-designed systems can
ensure that probation officers have adequate guidance and institutional support for the
myriad decisions they have to make.

A probation officer’s caseload can vary widely depending on the size and resources of the
department, the officer’s experience, the types of probationers being supervised, and the
level of supervision that each requires. More experienced POs can handle larger numbers
of more complex cases. Some cases involve hardened, system-savvy career criminals, oth-
ers involve first-time DUIs. Probation officers that supervise high-risk probationers will
have lower caseloads, perhaps 20 to 30, while those that supervise low-level probation-
ers may have caseloads as high as 145 or more.® Principles of EBP direct higher levels
of resources to the probation clients most at risk for additional consequential criminal
behavior. Officers with specialized caseloads—such as violent offenders, sex offenders,
clients on electronic monitoring, and the seriously mentally ill—see their clients often,
spend more time with them, and work harder to help them change their problem behavior.
However, budget constraints tend to increase officer caseload size.

< Probation officers rely

on their own creativity
as well as collaboration
with other public sector
professionals to do the
best job possible and
to individually case
manage their clients.

© BostopfGlobe / Getty Images

Case management
system: Computer
programs that assist
caseworkers with many
aspects of their work,
such as recording and
tracking client data (e.g.,
contact information,
background, court orders,
risk assessment scores,
drug test results, GPS
monitoring, progress
toward meeting
conditions, etc.);
recording daily work flow
notes (i.e., how officer
spent his or her day);
integrating client data
with information from the
court, law enforcement,
and other agencies;
receiving automated
recommendations
regarding how best to
approach each case;
assistance in meeting
agency policies, and
reporting requirements.



Face-to-face interviews p»
provide valuable
information. A PO needs

to know when not to

speak to an employer,

who may be unaware

of the employee’s

probation status.

© iStockphoto.com / Christa
Brunt
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Many officers have reported feeling their caseload was too high for them to provide ade-
quate supervision to all of their clients.” A large and diverse probationer caseload certainly
makes the probation officer’s job more difficult, and the media and public are quick to
criticize when an overburdened departmentifails to prevent a serious new offense by a
probationer. However, research has.shown that the number of cases alone does not deter-
mine the quality of the supervision or the rate of recidivism.® Other factors are germane,
such as departmental support, the nattre of the supervision over the PO, the quality of the
PO’s training, and the seriousness of the specific cases. It is important that efforts to reduce
caseloads be coupled withitraining'in best practices.’

Probation officers usually have the authority to arrest and detain clients suspected of
violations of probation or new offenses. This authority may be used rarely and only for
the PO’s ownseases. Probation officers may also work closely with law enforcement and
participate in.raids and arrests when probationers are likely to be present. Some POs
are trained and certified to carry weapons (such as firearms or pepper spray), and some
wearuniforms while on duty. Most wear street clothes and do not carry guns or other
weapons.

Sentencing and Investigation

A sentence of probation is not as straightforward as a sentence of incarceration. For incar-
ceration, a judge mainly decides only the length of the sentence, parole eligibility, and the
security level of the facility. When sentencing a person to probation, the judge must specify
parameters including the duration of the sentence, terms of early release, type and inten-
sity of supervision, and programs and service requirements. Each of these areas may entail
fairly complex choices for the bench.

The role of the probation agency begins before sentencing, when a PO completes a presen-
tence investigation and report (PSI). The PSI is presented to the court and used to assist in
the sentencing decision. It is closely linked to the process of risk classifications for behav-
ioral problems and new offenses and to assign programming and services. (See Chapter 3.)
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The PSI includes sentencing recommendations, which the judge usually relies on in deter-
mining what sentence to choose after a conviction, or as part of a plea bargain. From
initial sentencing decisions to termination of probation, the PO’s recommendations are
strongly considered. Most research finds that judges follow the PO’s sentencing recom-
mendations in the majority of cases.!

A judge may also hear the recommendations of the prosecutor and defense attorneys or
other professionals such as psychologists. The PO’s recommendations tend to have the
most influence, because they are presumably based on the officer’s objective research
into the defendant and the circumstances of the offense as well as the officer’s knowl-
edge of the programming and services available and how those might serve a specific
defendant.

A probation client may not serve any time in secure custody, apart from time in detention,
at arrest or awaiting trial. The judge may also impose a combination of secure custodyand
probation. A split sentence is a period in custody, often six months, followed by a‘period
on probation. An intermittent sentence is a term of probation interspersed with time in
custody—each night or each weekend.

Supervision

Each probationer sentenced to probation is assigned a probation officer who will over-
see his or her supervision. After sentencing, the officer and probationer meet to discuss
the particulars as to how the individual will meet the court’s orders, such as how and
when they will stay in contact, the methods of supérvision'and surveillance, behavioral
expectations for both of them, and in what community services the probationer will
participate.

With the important exception of the power to investigate crime and make arrests, in most
states, the probation officer holds little formal authority over the probationer; the judge
makes the major decisions about sentencing and revocations. The PO typically does not

< Probation officers must
constantly weigh the
client’s needs, the
client’s behavior, and
the protection of public
safety.

© Reuters/Lucy Nicholson
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SPOTLIGHT

STATE EFFORTS TO REDUCE
PROBATION REVOCATIONS

In the face of perpetually crowded facilities, and given
that upwards of half of probation revocations stem from
technical violations rather than new crimes, some states
have implemented laws and policies to limit the use of
probation revocation. The National Conference of State
Legislatures and the Pew Charitable Trusts produced a
summary of state efforts to limit the impact of revocations
on prison and jail crowding and to increase the options
that courts and probation departments have in respond-
ing to violations.’

Some statutes dictate when probationers can be returned
to custody and for how long. Georgia, for example, lim-
its prison time to two years for revocations, even when

the probation term would have been longer. Vermont
does not allow incarceration for revocations except
when public safety is clearly threatened or the client will
receive treatment available only in a custodial setting. A
Pennsylvania law says that, except for the most seriots
cases, those returned to custody for revocation mustbe
allowed to leave the facility for court-approved activities
like work, school, or medical care. lowa and,Wyoming
allow judges to remand probation violators)toyjail for
short periods without a formal revocation; making their
time on probation a mixed sentence _of jail and commu-
nity supervision.

Some states, including Louisiaha, Maine, Nevada,
Tennessee, and Texas, have established custodial facili-
ties as alternative forms of incarceration for probation
violations. These are often community-based options
that place greater emphasis on rehabilitation than jails
and prisons.

have the authority to substantively change the conditions of probation independently, but
he or she can request changes of the court—to step up conditions for a client doing poorly
(such as increase the frequency of drug testing) or to step down conditions for a client
doing well (such as reduced.community service hours). Similarly, the probation officer
cannot remand a client independently. Rather, the officer can instigate a hearing, by which
the court decideson theimatter. If and when the court determines that all conditions have
been met, the judge could terminate the probation.

Despite the lack’of formal authority, the probation officer in large part dictates the tone
and content of the probation experience. The PO is the client’s primary link to the system.
He or she is a sort of gatekeeper to other system representatives, such as the court, the
policeyor service providers. When the client begins to stray, commits a violation, or is rear-
rested, the probation officer has discretion to decide how to proceed. The PO may ramp
up the punishment and restrictions through a request of the court for modification or a
formal revocation of probation.

Instead of these formal proceedings, the probation officer will often use discretion to han-
dle issues “in house” rather than involving the court, leveraging minor transgressions to
encourage greater cooperation and build trust. The PO has significant leeway to more or
less strictly apply court orders; that is, he or she can make probation seem more or less
restrictive and burdensome to the probationer. On the other hand, the officer might adjust
expectations or logistics to give the probationer a better chance of success, for instance, by
rescheduling appointments so that the client does not have to miss work or to better meet
public transit schedules.
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Perhaps most significantly, there are a number of states—
including Delaware, Georgia, Maine, Minnesota, Montana,
and Oregon—that have granted greater autonomy to pro-

extra tools to use in their efforts to motivate clients and
sends a clear message to probationers that violations will
be dealt with quickly and decisively.

bation departments to alter the conditions of probation

without court involvement, in some cases even to remand

violators to custody. Typically, the state provides a set QRUESTIONS
of “intermediate sanctions” —and a process for applying /
them—that the agency can employ, also without a revo-
cation hearing. These are meant to address the nature of
the violation and allow the probationer continued contact
with his or her community. They may include electronic
monitoring, intensive probation, day reporting, stepped-
up drug testing, fines, community service, and new or

What is the main objective of reducihg prison revoca-
tion for probation violatiens?

2 What are some of the strategies used by corrections
departments to reduce‘revocations to prison or jail?

3 Under whatycifcumstances do you think a short-

term jail sentenee is a good response to a probation

additional programming like drug treatment, education,

o violation?
or restorative justice. Some states use short-term stays
in jail, often referred to as “flash incarceration.” Although
mainly intended as a means to clear busy court calen- Ngte

dars, reduce revocations, and save expensive bed space 1. Lawrénce 2008

for the most serious cases, this authority also gives POs

Some jurisdictions give the probation department more discretion to modify the condi-
tions of probation, which can give the PO moreitools to encourage cooperation and buy-in
from the probationer and can save the time and costs associated with going to court. This
approach is an example of EBP and has proven effective in reducing overall recidivism.

Probation and law enforcement.officers are vested with the authority to investigate,
detect, and prosecute offenses perpetrated by probationers. Importantly, probationers can
be searched based on/a lower legal threshold—reasonable suspicion rather than probable
cause—which in practice’'means that probationers are subject to search of their person
and property at‘almost any time. This facilitates one of the key objectives of the probation
officer’s job+supervision to ensure that court orders are followed and to promote public
safety. Thisiis another example of the way the officer plays a pervasive and decisive role in
the life of his or her clients.

Violation, Revocation, and Termination

Technical violations are instances of the probationer not complying with conditions of
supervision, although such incidents may not necessarily represent major behavior
issues or law violations. Technical violations include such behaviors as failing to keep
appointments with the probation officer, not attending services mandated by the court, or
moving residences without informing the probation officer. Failing a periodic drug test,
neglecting to pay court-ordered restitution or fines, skipping class, or missing work can
also be violations.

Probable cause:
Sufficient reason based
upon known facts to
believe a crime has been
committed or that certain
property is connected
with a crime.

Technical violations:
Abreach of those
conditions of probation (or
parole) that on their own
would not be considered
criminal or would not lead
to criminal proceedings,
such as failing to hold
down ajob or failing a
drug test.



A Time in jail and

in court often brings
celebrities down

to earth. Perhaps it
shouldn’t, but status
may bring special
treatment to the well-
connected.
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Law violations, or new offenses, can lead to a revocation
hearing. Probationers have due process rights in the revoca-
tion proceeding that are similar to those of new offenders.
They have the right to a preliminary hearing when the facts
of the new case are presented and probable cause of a viola-
tion is shown. They then have the right to a hearing before
a judge in which written notice of the charges is presented
and evidence and witnesses for both sides are heard and
confronted. Except in certain cases, probationers have the
right to representation by an attorney during hearings and
sentencing. The probationer may be held in custody during
revocation proceedings.

If a revocation hearing results in a determination that a vio-
lation has occurred, the judge may lift the suspended sen-
tence and remand the probationer to custody, continue pro-
bation but with a longer term or with heightened levels of
supervision and requirements, of'censure.the probationer
but otherwise make no changes/A revocation hearing is a
major step that the officer may oftentry to forestall as long
as possible. Probation officers may choose to not pursue
incarceration for technicaliviolations unless they become
chronic or might lead to'more serious illegal behavior. Still,
technical violations account for a large proportion of revo-
cations—many expertsestimating about 50%.!

There is inconsistency in how probation and the courts
handle technical violations and new offenses. Relatively minor violations sometimes result
in incarceration, while some seriousnew offenses may not. Although discretion on the part
of POs and judges is sometimes necessary to consider changes in circumstances and con-
text, this inconsistency has prompted criticism that probation may be unfair or ineffective.

The number of revocatiofisstemming solely from technical violations, as opposed to those
stemming from new offenses or.a combination, is difficult to ascertain, because probation-
ers who are thoughtitothave committed a new offense are sometimes revoked on a techni-
cal violation. This is doneto speed the process and ease the caseload in criminal courts.
However, this practice denies the probationer a thorough defense, as revocation hearings
are typically notas thorough as regular court. In some cases, a probationer may have a
more favorable outcome in court fighting the new charges.

Courts and probation agencies have learned that it is important to make probation conditions
reasonable, achievable, and meaningful. It is also important to provide the right level of super-
vision and conditions. If probation is too lenient, the individual may not take it seriously, and
the public’s demand for accountability may not be met. On the other hand, too many require-
ments can lead to frustration and a sense of futility in the probationer, which can, in turn, lead
to violations and probation failures. Probation officers are in the best position to gauge this
balance, and with adequate training and resources, they can help their clients succeed.

Does Probation
Work? Probation Research

It is important for probation agencies to ascertain which approaches are the most effective
for a given context. Research can help agencies choose the most appropriate strategies to
address specific factors, such as limited resources or a particular sort of client. The typical
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outcome measures used to study the effec-
tiveness of probation are violations or new
offenses during the probation period, suc-
cessful completion of probation, or recidi-
vism in the months and years following a
probation period.

BJS reports that, of those leaving probation
in 2012, 68% had successfully completed
their terms or had early terminations, while
15% were incarcerated and 13% had some
other unsatisfactory result that did not
include incarceration. Among the 68%, it
is not clear how many had violations before
completion.'? Various studies indicate that
the percentage of probationers who violate
the terms of their probation either through
a technical violation or a new offense
ranges from 12% to 55%. The wide varia-
tion may be due to multiple factors and
the various ways probation is practiced in
different jurisdictions. These factors may
include probationer characteristics, juris-

Absconding Probationers

Roughly 20% of probationers never

appear at their appointments with pro-

bation officers. This is called absconding.

There is no evidence that these prabation cli-

ents are being arrested for new crimes, but‘ne one’knows this

for sure. However, one absconder killed,his mother-in-law. The
incident received extensive media attention:

The local jail is crowded, and the*county cannot afford to spend
more than it already does tracking down, arresting, and incar-
cerating absconding probationers. The county has tried requir-
ing electronic monitors for high-risk probationers, but these
same individuals justidiseonnect the monitors. Some jurisdic-
tions have proposed using very short jail stays (“flash incarcer-
ation”)—up te 24 hours—to deter absconding. Other observers
argue that'the probation department should improve its service
and treatment offerings and provide alternatives to incarcera-

diction, community, department, and the tion for probation violators.
probation officer. Probationer characteris-
tics include offense history, crime triggers,
and criminogenic needs. Each probation

department will have protocols for when to

YO DEC/IDE : How should the probation department
respond to probationers who are “in the wind”?

use probation for more serious cases; this is

partly driven by the political climate. In addition, each has its own method of distributing
cases and level of support for its officers. Rural departments have different cultures than
urban ones, and varying socioeconemic and treatment options. Each officer has his or her
own skills, experience, and approach tosupervision. Despite a variety of evaluation meth-
ods, there are no definitive.or established measures of violations that indicate whether
probation “works.”

Most studies of probation focus on persons convicted of felonies, even though proba-
tion is used about as often for less serious convictions. When the results of studies include
misdemeanantsanddfelons, the recidivism rates drop substantially. Misdemeanants often
require and receive few services and little supervision compared to felons, but it is impor-
tant to mote that probation is particularly effective for these lower-level individuals, with
up to 75 Y%eisuccessfully completing their sentences.!3

The effectiveness of probation and alternatives to incarceration must be considered in
light of the apparent ineffectiveness of prison and jail as a method of deterring future
crime. Over half of those behind bars have been there before, usually not long before their
most recent system involvement. It is difficult to design research that compares the behav-
ior of those held in secure custody—where there is 24/7 surveillance and strict behav-
ioral restrictions—to the behavior of those who are largely free in their communities.
However, one study was able to account for this challenge by matching study participants
on offense type and history and several other variables. It found that offenders subject to
short-term incarceration had significantly higher recidivism rates than those sentenced
to community service instead of imprisonment.'* Another study found that traditional
probation was more effective than jail and as effective as alternatives to incarceration at
reducing new arrests.'

Due process rights:
Broadly, an entitlement or
legally binding guarantee
that established
principles and procedures
are applied uniformly to
each case. Specifically,
due process may mean
different things in
different proceedings, but
usually every defendant
gets an advance notice

of hearings and an
opportunity to be present,
to be heard, and to defend
himself or herself. It also
typically includes the
rights to legal counsel,

to confront and cross
examine the witnesses, to
not have to testify against
yourself, and to have an
offense proven beyond a
reasonable doubt.
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SPOTLIGHT

;\ most support a role for community-based supervision,
especially when it is coupled with rehabilitative program-

PERCEPTIONS OF PROBATION ming.?2 However, the public does not always consider
AND ALTERNATIVES probation as punitive enough—that is, as holding law-
5 breakers sufficiently accountable for their actions.

PUNITIVE ENOUGH ’ Alternatives to incarceration and probation should not be
Most members of the public seem to feel that incarcera- considered necessarily more lenient than time served, in
tion does not help reduce recidivism, and many believe  Prisons or jails.

that time behind bars actually makes it more likely that
persons will reoffend after release. Research is difficult
to carry out on this topic, but carefully conducted stud-

ies have found no reduced recidivism and sometimes
increases in recidivism after time behind bars.’

Regardless of how the public views it,jprobationers per-
ceive probation as punishment. They_say they find the
supervision by a probation officer and.meeting the terms
of their probation a strongly negative*experience—bur-
densome and stigmatizing.® In particular, the threat of
time behind bars that hangs overithe probation sentence
Members of the public certainly have an interest in not can be a stressful (andWmotivating) factor, especially
releasing persons who are highly likely to reoffend, but for those interested in successfully moving past their

Probation and, in particular, alternatives to incarceration were partly founded on the
idea that rehabilitative programming, such as anger management or drug treatment, has
a greater likelihood of success when.administered in a community setting rather than in
prison. A study of drug offenders found probation more effective than prison at reducing
new arrests and convictions.' It is,also true that certain treatment services may yield their
best results when assoeiated with a probation sentence rather than when offered freely in
the community. Linking drug treatment to a probation sentence increases the likelihood of
successful treatment, because drug users tend to stay in treatment longer when it is linked
to success or failure.in probation (and possible time behind bars) than if there are no conse-
quences for quitting. Additionally, the longer a client remains in treatment, the greater the
reduction in criminality. Given that drug offenders account for a quarter of all probation
sentenices, this finding has ramifications for probation and alternatives to incarceration.

Therevis'good reason to broaden the study of probation. Beyond punishment, incapaci-
tation, and rehabilitation, probation is often meant to meet one or more other valuable
goals, such as more appropriately matching the severity of the crime to the severity of
the societal response, conserving public resources, and minimizing the negative impact of
incarceration on individuals, families, and communities.

Alternatives to Incarceration

Alternatives to incarceration, also known as intermediate sanctions, are types of special
probation that combine treatment with a higher level of surveillance and more restric-
tive conditions than traditional probation. With enhanced supervision, alternatives to
incarceration are designed for more serious cases at higher risk for reoffending. They are
designed for those who would not be eligible for traditional probation due to the seri-
ousness of their behavior or other factors. Alternative sentences typically entail at least



Chapter 5 e Probation and Alternatives to Incarceration

conviction. “Surveys of offenders in Minnesota, Arizona,

New Jersey, Oregon, and Texas reveal that when offend- QUESTIONS

ers are asked to equate criminal sentences, they judge /" Why might time spent in lockup increase recidivism?
certain types of community punishments [especially
special probation and alternatives] as more severe than
prison.”* In fact, when given the choice, some opt for
time behind bars instead of probation.® Note that this is 3
not only due to the hardships associated with probation.
Prison time has grown to be less scary, especially for
repeat offenders who have learned the system, and less

2 Discuss the ways that probation is rehabilitative and
how it is punitive.

What would you find most burdensome about being
on probation?

stigmatizing in some communities, especially for those Notes
whose family members and peers have served time 1. lz\l:g;n, Cullen,, andf'Jonson®2009; Smith, Goggin, and Gendreau

themselves. Nevertheless, the terms of probation can 2. Hart 2002; Harthey and Marchionna 2009; Krisberg and Marchionna

be daunting: regular probation meetings; drug testing; 2006

curfews; attending substance abuse treatment, school, 3. Petersilia and Déschenes 1994; Wood and Grasmick 1995
vocational, and life skills training; paying restitution; 4. Petersilia 1997, 45

doing community service; and holding down a job. 5. (Williams, May, and Wood 2008

one rehabilitation component. Failure to successfully complete an alternative could mean
return to regular court proceedings or reifistatement of a suspended prison or jail sen-
tence, as with revocation of probation.

By 1989, alternatives to incarceration such as intensive supervision probation, electronic
monitoring, or house arrest were being used in 48 states, and today, they are used to some
degree in every U.S. state.!” States are using alternatives to incarceration for probation as
well as other stages in the.corrections system such as pretrial detention, parole, and early
release programs designed to ease overcrowding.

As with probation, alternatives to incarceration allow people to maintain a connection with
their families and.communities and to hold down a job, hopefully so they can transition
into a noncriminal lifestyle. In contrast, incarceration can reinforce negative interactions in
prison andjail, weaken ties to society, and often increase the likelihood of reoffending.!® To
maximize thelikelihood of success, the various types of alternatives to incarceration are tar-
geted for offenders with particular characteristics and circumstances.

Intersive Supervision Probation

Intensive supervision probation (ISP, also referred to as intensive probation supervision)
was one of the first alternatives to incarceration and was already in use in the early 1980s.
ISP can take various forms, but typically emphasizes ramped-up surveillance and control
strategies compared to traditional probation. These strategies include a higher restriction
on movement, often a curfew, more meetings and check-ins with officers, tighter scrutiny
of participation in treatment services, and strong responses to violations. Probationers on
ISP may have additional rules to follow—such as refraining from substance use or associa-
tion with antisocial peers—and will typically have other intermediate sanctions imposed
as well—such as fines or community service. Probation officers supervising those on ISP
often have smaller caseloads to facilitate the heightened surveillance and interaction.



A A PO demonstrates
a new ankle bracelet,
which can detect the
use of alcohol through
the wearer’s sweat.
Such devices are being
used with increasing
frequency by courts and
probation offices around
the state on offenders
whose freedom requires
them to refrain from
drinking.
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Electronic Monitoring

Electronic monitoring is a type of surveillance used widely
across the United States in several situations, including
pretrial, postconviction probation, and postincarceration
parole. It is typically not a sanction or alternative to incar-
ceration in its own right, but is used to monitor the move-
ments of persons on other forms of supervision. Electronic
monitoring may or may not be coupled with home confine-
ment or house arrest, in which the supervised person needs
to follow a strict curfew, often having to remain at home, at
all times except for employment, school, court-mandated
programming or community service, or religious services:

Generally, electronic monitoring devices are eitheractive
or passive. Active devices use a global pasitioning system
(GPS) and continuously track the client via an ankle brace-
let that transmits his or her whereabouts:to the supervising
officer in real time. The device automatically and immedi-
ately detects any deviation from an established schedule or
route. Passive devices, such.as voice verification systems,
require the client to call a specific number to check in or
to answer the phone atthome. Active systems are generally
more commonly used andsmore cost-effective.!” Electronic
monitoring hasialso become commonly used with Driving
Under the Influence or Driving While Intoxicated (DUI/
DWTI) offenders, combined with technology that requires
drivers to take a’breathalyzer test before they can start their
cars.States.are also using ATM-style kiosks, which use bio-
metric identification.?® Using this technology, persons on
supervision can remotely check in, deposit money toward payment of fines, and leave mes-
sages for their PO. Alerts automatically go to the probation officer if the check-in raises
any red flags that need a response, such as the probationer reporting a change of address
or a new arrest. These systems are often maintained and monitored by private agencies
that contract withsthe probation department.

Electronic menitoring can be a significant hindrance to additional criminal activity. Studies
have found that it is most effective when used in conjunction with a major treatment com-
ponent:2t Even when used without specific rehabilitative programming requirements, elec-
tronic menitoring provides the potential for rehabilitation within the community.

Reporting Programs

Day reporting centers and work release programs are sanctions that serve both puni-
tive and rehabilitative purposes by allowing defendants to return to or remain in their
communities under strict guidelines. Day reporting centers are highly structured, non-
residential programs that provide treatment and close supervision. Participants usually
have to report daily to the center, which typically resembles a probation office. They
discuss their schedule for the day, steps they will take to fulfill conditions of probation,
such as finding a job and attending treatment services, and they may be drug tested. They
are allowed to return home in the evenings but are required to maintain a strict, closely
monitored schedule. Programs vary in duration and specific components. Although most
offer a range of services, some programs focus on drug treatment. Others focus on voca-
tional training or are primarily check-in centers. The flexibility and wide range of pro-
grams and services makes them adaptable to different groups of offenders. The National
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IN THE COURTS

Gagnon,Warden v. Scarpelli, 1973
No.71-1225 Supreme Court of the United States

411 U.S. 778; 93 S. Ct. 1756; 36 L. Ed. 2d
656; 1973 U.S. LEXIS 70; 71 Ohio Op. 2d 279

In the state of Wisconsin, Mr. Gerald Scarpelli pleaded
guilty to felony burglary and was sentenced to 7 years
of probation in lieu of incarceration for 15 years. He was
permitted to live in lllinois and was supervised by the
Cook County Adult Probation Department under the
Interstate Compact law. One of the conditions of pro-
bation was that Mr. Scarpelli “make a sincere effort to
avoid all acts forbidden by law.” The consequences
of violating this agreement would lead to the imposi-
tion of the original sentence of 15 years. Subsequently,
Mr. Scarpelli was found by the police while he was in
the course of a household burglary. His probation was
revoked based on his association with known criminals
and his arrest for burglary. Mr. Scarpelli was committed

to prison to serve his original sentence. At no time did he
receive a hearing of any kind.

Mr. Scarpelli later challenged his _probatioh revocation.
The case eventually went to the, Supreme Court, which
held that Mr. Scarpelli was entitled\to a preliminary and
a final hearing with a formal, transcript and a right to
hear the evidence against‘him. Moreover, the court also
ordered that he shotld bewafforded the right to represen-
tation by counsely, if indigent. Although this right to legal
representation”wasto be determined on a case-by-case
basis, deference should be given to the discretion of the
probatien officer who is acting as an agent of rehabilita-
tion#Still,"the court recognized that the revocation pro-
cess,must adhere to basic principles of due process and
put into place protection of the rights of persons in viola-
tion of probation or parole.

Institute of Justice (NIJ) recognizes the use of day reporting centers to reduce prison and
jail overcrowding and details two essential elements: enhanced surveillance for people
who have problems under traditional probation and the provision of or referral to treat-
ment services.?

Work release programs areresidential programs that allow clients to work during the day
but require them to returnto alocked facility each evening. These programs limit the indi-
vidual’s movement infthe community and reduce his or her opportunities for reoffending.

Drug Treatmeytt

Drug treatment programs for substance abusers include outpatient, short-term residential,
and long-term residential placements. Many programs serve first-time offenders exclu-
sively, fewaccept violent offenders, and all are selective regarding the mentally ill popula-
tion. Despite a growing number of programs, the number of persons served over the past
decade represents a small portion of those who meet eligibility criteria for treatment.

Evaluations of individual programs tend to show similar results. Recidivism rates are
significantly lower for those who complete their programs. However, most drug treat-
ment programs have a 40% to 60% completion rate. Those who drop out or are ter-
minated early tend to have similar recidivism rates as nonparticipants, highlighting the
importance of correctly matching a probationer’s needs to the proper programming
option and actively supporting and encouraging completion.?* Completion rates depend
in part on how relapse is addressed by the program. Although practitioners believe that
relapse is an inevitable part of therapy, many programs terminate participants after a
single relapse incident.
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SPOTLIGHT

;\ not otherwise lead to an arrest or formal processing
such as an infraction, mental health-related acting out,

FOR THE BENEFIT OF or minor drug use. Instead of responding with a citation
THE DEFENDANTQ or referring the case to public health services, the police

officer may decide to arrest the person and bring him or.

THE RISK OP NET‘WIDENING her into the system, knowing that he or she would likely

One strength of alternatives to incarceration is that they ~ €Nd UP in an alternative that provides substance abuse
broaden the menu of options for sentencing judges. treatment or mental health care that may be appropriate,
Appropriate implementation of alternatives requires care  such as therapy or anger management. In doing this, the
to limit the use of alternatives to only those who would  officer may be acting out of genuine regard, for'the indi-
have been subject to incarceration. “Net-widening” can vidual’s well-being, or may be thinking more”punitively,
occur when an individual comes to the attention of law to “teach a lesson.” Either way,the person may end up
enforcement or the court through behavior that would in the system when, had the optionyfor alternatives not

Drug Courts

The drug court model originated in Dade County, Florida, in 1989, when prison over-
crowding coincided with a severe funding crisis. The panel that was appointed to address
the issue found that a large proportion ofinmates had drug-related offenses and had been
repeatedly incarcerated. Drug courts create a nonadversarial environment that combines
long-term treatment with the structure and accountability of the justice system. Most
combine at least one year of drug treatment with intensive supervision and may include
rehabilitative programming apart from substance abuse treatment. These programs
include routine drug testing, regular court appearances, and a system of rewards and
sanctions. Participants-are generally selected by the district attorney’s office and can agree
to participate or not:Successful completion of the program most often results in dropped
charges, while failure;to complete it can result in regular court proceedings or immediate
activation of the custody sentence. Today, drug courts are one of many kinds of collab-
orative courts; others deal with the mentally ill population, the homeless, and domestic
violencecases.

In 2010, there were more than 2,300 drug courts across the nation and in every U.S. state,
with many more in the planning stages. The level of success in each depends on available
resources and the coordinated strategy and collaboration of stakeholders such as courts,
attorneys, and community agencies. Drug courts serve different populations and vary in
cost. Cost differences are tied to the scale of the program, the level of treatment, the degree
of participation on the part of agencies, and the services available to participants.

Restorative Justice

Restorative justice seeks to enhance public safety by involving all stakeholders and repair-
ing harmful actions caused by criminal behavior. Restorative practices and programs
reflect several important values that outline the roles of stakeholders: positive encoun-
ters between victims, offenders, and community members; amends for the harm; reinte-
gration of both victims and offenders into society; and inclusion of all stakeholders in the
resolution of the crime and the broken relationships it caused. Restorative justice practices
include victim-offender mediation sessions, restorative justice conferences, peacemaking
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t?een there, there would never have been an arrest in the QUESTIONS
first place.’

/' Describe a situation that might fit the definition of
A key piece of the probation equation is the recognition net-widening.
that overly punitive sanctions are not neutral; they entail
risks to the public.2 There are individuals who get in trou-
ble but are unlikely to recidivate or become more serious
or chronic offenders. For these, short of purely retribu-
tive punishment, any sentence beyond light probation Notes
would serve little purpose. Overcriminalizing low-level 1. Weissman 2009
offenses can alienate defendants, further marginalize 2. Bowers and Pierce 1980; Potter®997
them economically and socially, and raise their likelihood
of reoffending.

2 Do you think that net-widening is‘alwaysfa negative
thing?

circles, victim impact panels, and restorative boards. In 2010, thesstates most actively uti-
lizing restorative justice approaches were Minnesota; Vermont, Wisconsin, Maine, New
Mexico, Pennsylvania, and Montana.

Restorative justice began as a response to youthjustice/and as a means to address minor
offenses. However, as the United States and other nations struggle to reduce imprison-
ment and improve public safety and community bonds, restorative justice practices have
expanded to address serious crimes and offenses committed by adults. As research con-
tinues to confirm its success, restorative justice may become an increasingly common
response to crime.

Restorative justice can be implemented in a variety of ways prior to and throughout the
criminal justice process. Eor example, some schools have turned to restorative justice pro-
grams as an alternativeto formal processing for bullying and other issues, and some juris-
dictions offer restorative justice-based “diversion” programs that channel certain youth
away from criminal prosecution.?* When offenders are sentenced to community supervi-
sion, this may-include restorative justice-inspired conditions such as community service,
or reparations to victims.? There are also programs within prisons that make repairing
harm done to victims a centerpiece of prisoners’ rehabilitation and reintegration plans.

Studies of the participants of restorative justice practices show that perpetrators are more
likely to find their treatment fair and to apologize to the victim(s), whereas victims tend
to find greater satisfaction than what they had expected and are more likely to forgive the
offender than if they were in a regular court proceeding. In addition, victims and offenders
appreciate being able to explain their sides of the story.>

Some evidence also shows that restorative justice programs lead to greater compliance
with reparation and victim compensation. In comparison with control groups with diver-
sionary or other court sentences, restitution compliance rates range from 75% to 100%.
Last, another claim for the effectiveness of restorative justice practices is a reduction in
recidivism rates. In a 2003 meta-analysis, victim—offender mediation participants were
one third less likely to reoffend during the subsequent six months than were those who
had not participated in these sessions.?” However, many challenges still remain in assessing
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may conjure images

of prison work crews
and raise the complex
issue of prisoner labor.
However, with probation
clients, it is largely seen
as a constructive way
for probationers to pay
back the commuanity
while retaining,relative
freedom.
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the effectiveness of restorative justice programs, due to the difficulty of conducting con-
trolled experiments for different treatment conditions. There is also a great deal of variety
in the purposes, structures, and functioning of restorative justice programs, as well as in
the political, social, and cultural contexts in which they are employed.

Community Service and Restitution

Performing community service and paying monetary recompense for offenses are two
common elements of a sentence of alternatives to incarceration. Fines and community
service are meant as punishment in their own right. Another monetary recompenseiis
victim restitution, where the offender pays the victim to account for physical harm and
medical expenses, property damage or loss, and the less tangible emotional impacts of the
victimization.

Fines, victim restitution, and community service are all aspects of restorative justice, as
they facilitate the offender giving back, ameliorating the impact of crimegand rebuilding
relationships in the community.

Fines compensate the system for the costs incurred in arrest, court processing, detention,
and administration of probation. Tariff fines are based on the offense. For instance, all
those convicted of a DUl may incur a $500 fine. Other fines, sometimes called “day fines,”
are adjusted according to the client’s ability to pay—Dbaséd on his or her income or other
resources.?® Day fines attempt to equalize the impact of the fine, so that low-income pro-
bationers will not be unduly burdened, and wealthierindividuals will still have to pay a
meaningful fine.

Community service involves unpaid work ifi the ecommunity, usually for a set number of
hours or until the completion of a particular project. The number of hours assigned, and
assurance of satisfactory completion on the part of the probation officer, will typically be
more stringent for community seryice associated with an alternative to incarceration than
with traditional probation. The type of assignment can be linked to the person’s crime or
to his or her skills and occupation. Forinstance, those convicted of vehicular manslaugh-
ter may perform community service in a trauma center, and a construction contractor con-
victed of fraud may help:build homes for the poor.
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Evaluating Alternatives
to Incarceration

As alternatives to incarceration were first being introduced in the late 1980s, they were
often implemented before probation departments had the capacity to appropriately
administer them and before community services were sufficiently available to ensure that
offenders received mandated treatment.?” Even so, those programs that provided appro-
priate levels of supervision and made sure their clients received the treatment services they
required were shown to reduce recidivism.*® Research has continued to show that pro-
grams that combine treatment services with strong supervision can be rehabilitative with-
out sacrificing public safety.’!

Intensive supervision probation has not had a very good track record with regard.to
reducing recidivism, possibly because of variations in the way the model is implemented:
Studies do show that when it is administered in a client-focused manner that emphasizes
rehabilitation over deterrence, recidivism outcomes improve.>

Critics complain that electronic monitoring is too controlling, violates anindividual’s pri-
vacy, and is often used instead of rehabilitation. Others say it unduly risks public safety,
because supervisors can’t always respond quickly enough when'the péerson strays.*’
However, in a small study of 49 individuals who served one third.of their sentence on elec-
tronic monitoring, these complaints were not reported. Instead, an overwhelming major-
ity said it was an effective supervision tool, and most said they would not have considered
trying to evade the surveillance.>*

A preliminary study of programs in Wisconsin showed that day reporting participants
had fewer incidents of rearrest and a lower severityiofoffense than those in a comparison
group.® A Utah study showed that 22% of participants were rearrested after one year.*

Work release programs in Texas are currently geared toward parole and probation viola-
tors and are used in place of return to prison.’> A 2007 study found that Florida’s work
release program significantly improved anearly release offender’s postprison employment
outcomes but that there were notenough beds for the individuals who qualify. There were
3,000 beds available, but another 1,000 prisoners were on the waiting list.*

Work release programs, though not as heavily centered on treatment as day reporting,
allow individuals toearnta living and acquire positive living habits.>” A meta-analysis
of existing reséarch found that such programs reduce recidivism and improve the job
readiness skills.**An evaluation of programs in Ohio that serve moderate- and high-risk
offenders at/the end of their terms reveals significantly decreased recidivism rates up to
34% lowerithan those in the comparison group.*' A Washington state report finds that
early release persons who participate in work release programs have lower rates of recidi-
vismu(6 %—15%) than non-work release participants (22 %).*

Evaluations of drug courts reveal promising results. A national review by the Government
Accountability Office of 27 evaluations representing 39 programs showed that drug court
participation reduced recidivism levels both during the program and after completion;
program completion further reduced recidivism. This conclusion is supported by a grow-
ing body of research.® A study conducted by the Urban Institute found that drug courts,
though effective, target only a very small population. Approximately 80% of drug courts
exclude defendants with any prior conviction or those charged with sales (regardless of
the defendant’s dependency issues). A number of drug courts reject those whose problems
are too severe, while others reject those whose problems are not severe enough. Many
programs must reject clients for lack of capacity. The Urban Institute estimates that, of the
millions arrested yearly on drug charges, only 30,000 are accepted into drug courts.*
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Cost Savings

Considering the cost savings that can be achieved using probation instead of incarceration,
probation certainly has an important place in the modern corrections system. It is estimated
that federal, state, and local governments spent $68 billion on corrections in 2008, approxi-
mately 90% of which was for prisons and jails, the remainder going to community correc-
tions. Probation costs about $1,200 per year per person; prison costs at least $28,000 annu-
ally.* Even though the cost of community supervision varies widely among jurisdictions, it
can be administered at a fraction of the cost of jail or prison. When conditions of probation
or alternatives to incarceration include monetary fines, governmental costs can be further
reduced. For instance, some alternative programs require participants to pay for their court:
ordered treatment services. Alternatives to incarceration, especially when coupled with high-
quality treatment services, generally cost more than traditional probation, but still farless
than secure custody.* A cost—benefit analysis that factors in the reduced costs to/law enforce-
ment, the courts, corrections, and other public agencies shows a more favotable.cost=benefit
equation for quality community corrections programming. For instance, acost=benefit study
tracked recidivism for 2 to 4 years following participation in a selection-of California’s 200
drug court programs. The study found that 17% of drug court graduates were rearrested,
compared to 41% of nonparticipants. Participants who did not complete the program still
received some benefit; they were rearrested at a rate of 29 %. The nine sites studied saved
the state $90 million per year in costs associated with law enforcement and corrections.*’
Alternatives are generally strategies that can be successful with large numbers of offenders
as long as they are implemented carefully, with appropriate system supports and commu-
nity resources. Representatives of the courts, distfict attorney’s offices, public defenders, and
the community need to be made aware of thematureand effectiveness of alternatives, which
would increase support for them and expand-their use. It is estimated that billions of dollars
could be saved if the use of alternatives to incarceration were even slightly expanded.*
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Probation has a long history and is the most widely
used correctional sanction in the UnitedsStates today.
Probation is a form of community supervision that can
be imposed by the court either before or after convic-
tion. The probationer must answer to a probation
officer and the court and,adhere to the conditions of
supervision to avoid.a revocation of probation and the
imposition of a harsher punishment—usually a jail or
prison sentence.

The probation‘officer plays a key role in this intermedi-
ate sanction, investigating the defendant’s background
and needs, preparing a report to inform the court, and
maintaining a supervisory relationship that works on
both trust and discipline.

Probation departments use risk assessment and case
management tools to allocate resources. Departments
are typically underfunded, however, despite costing a

fraction of what incarceration costs. Probation officers
often have to handle huge caseloads.

Probation and alternatives to incarceration sit at the
intersection of some of the most difficult and often
conflicting purposes of the corrections system: balanc-
ing punishment with fairness, protecting public safety
but reasonably limiting the use of expensive incarcera-
tion, and helping lawbreakers avoid future system
involvement.

Alternatives to incarceration provide a range of options
and help judges “customize” the consequences for indi-
viduals. They include ISP, electronic monitoring, day
reporting centers, work release programs, drug courts,
and drug treatment.

Society’s response to crime is still dominated by either
the threat of or actual imprisonment, the harshest and
most punitive measure. Despite the vastly higher costs
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for secure custody facilities, when budgets need to be
cut, it is easier to reduce alternative programs than
prisons and jails. This may be partly because alterna-
tives have not fully taken hold in the system. The term
itself—alternatives—suggests they are optional or
peripheral. There is growing support, although not yet
sufficiently strong individual leadership, from state
and federal agencies mandating the expansion of alter-
native programs. The clout of prison guard unions,
lobbyists, and the political strength of the private
prison industry all are factors in the slow growth of

DISCUSSION QUESTIONS

1. What are the two major perspectives on the
purpose of probation? What theories, assumptions,
and goals underlie each approach? Which
perspective makes the most sense to you, and why?

2. Discuss how and why probation and alternatives
are more complex penal sanctions than a term in
prison or jail.

3. Discuss ways that the court and probation officer
encourage the probationer to remain in complianee
with the terms of supervision.
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alternatives, as is the continued belief in tough-on-
crime approaches. The effectiveness of probation and
alternatives to incarceration is the subject of much
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have never received the wholehearted support and
funding they need to fully test them. Evaluation is dif-
ficult, due to the complexity of administering these
sanctions. At the very least, a serious exploration of
alternatives, including shifts of resour¢es-away from
traditional custody, could give new strategies and pro-
grams a greater chance of success.

4. Should prebationefficers be given more authority
to changeitheiterms of probation and to remand
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5. Discuss the various kinds of alternatives
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